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PROCEEDI NGS5

(Partial Afternoon Session - 12:03 p.m to 3:55 p.m)

(Court called to order at 12:03 p.m in
Konanykhi ne v. Honel and Security)

THE COURT: M. Szynkow cz, you mmy call your
wi tness out of order. | don't know whether I will require the
government to go first, since it's claimng a breach, or not.
But let's have this witness first. Wi is this w tness?

ATTORNEY SZYMKOW CZ: This witness is attorney
John Sonj en, spelled S-o-mj-e-n, Sonjen.

THE COURT: All right.

Are you on the line, sir?

MR, SOMJIEN: Yes, | am your Honor.

THE COURT: Al right. This is a little unusual,
because typically we would have an officer there so that you
can take the oath. But we will have to adm nister the oath by
t el ephone.

MR. SOMJEN: All right.

THE COURT: Do you wish to affirmor take an
oat h?

MR. SOMJIEN:. | will take an oath.

THE COURT: The deputy clerk may adm nister the
oath to the w tness.

(Wtness sworn)

THE COURT: All right, M. Szynkow cz, you may

proceed.



ATTORNEY SZYMKOW CZ: Thank you, your Honor.
JOHN J. SOMJEN, having been first duly sworn, was
exam ned and testified tel ephonically as foll ows:

DI RECT EXAM NATI ON

BY ATTORNEY SZYMKOW CZ:

Q M. Sonjen, please state your full name for the record.
A John Joel Sonjen.

Q What is your occupation?

A | ama |lawyer up here in Toronto, Canada.

THE COURT: Spell your nane, please, sir.

THE WTNESS: That's S-o-m -- for "Mchael ," --
-j-e-n, for "Norman."

THE COURT: All right.

Proceed, M. Szynkow cz.
BY ATTORNEY SZYMKOW CZ:
Q Pl ease state your educati onal experience.
A | received a bachel or of conmerce degree fromthe
Uni versity of Toronto, and then a jurist doctorate, which is a
bachel or of law, fromthe sanme university. | received ny

degree in 1969, and | was called to the bar in 1971.

Q VWhere are you admitted to practice | aw?
A In the Province of Ontario, Canada.
Q Briefly state your work history, beginning with your

adm ttance to practice |aw.
A Upon adm ssion of the bar, | immediately opened my own
practice, and | ran that practice for about two and a half

years. Then | did one and a half years as in-house counsel



for a public Canadi an conmpany, after which | resumed my own

practice, and have been in my own practice ever since.

Q Do you have a specialty?
A | do. It's inmgration [aw in Canada.
Q Briefly describe your famliarity with the procedures

and laws related to an alien's application for politica
asylumin Canada?
A Well, | would estimate that | have been involved in
approximately a thousand or nore refugee claimcases during ny
career.
Q And what procedures are to be foll owed when soneone
wants to seek political asylumin Canada?
A Well, there are several ways that a case can be
[ aunched. One way would be when the applicant is already in
Canada as a visitor or in sone other fashion, physically
i nsi de Canada, the applicant can launch a claimin front of an
imm gration officer or an adjudicator. Wen a claimant is
out si de Canada, he could | aunch a claimat one of our
enmbassi es.

| believe the case that you are dealing with
today is related to a claimant who wi shed to nake a claim at
one of our ports of entry, which has its own special procedure
to make a claim So that is another way, at the port of
entry, which is basically an airport or a | and border
Q M. Sonjen, can you explain the procedures if you were
to utilize the asylum application procedures at a Canadi an
Enbassy, such as the one in Washington, D.C ?

A Well, there has to be a proper application filed at the



enbassy, and they woul d, you know, entertain that application
if all of the requirenents were met in terns of the format of
t he application, because there are certain forms under the
regul ati ons that have to be used.

In addition, if an embassy is used there has to
be a group of five resident Canadi ans in Canada who are
willing to sign a financial sponsorship for the applicant.
And wi thout that -- wi thout those five Canadi an residents
havi ng signed and fil ed those sponsorship confirnmations, the
case woul d not be entertained at all at the enbassy.

Q And how | ong, assumi ng you obtain the five sponsors,
woul d the procedure take if you utilized the enbassy

procedure?

A You nean how long until a determination of the clain®

Q That's correct.

A It could take a year or nore.

Q And woul d the person be pernmitted to go to Canada and be

awar ded asyl um pendi ng that determ nation, or would they stil
be in the same country that they came fron?

A Yes, they would not be allowed entry into Canada unti
the case was successfully determ ned.

Q Now, can you contrast that procedure, the enbassy

procedure, with the procedure at the border, the port of

entry?
A Okay. At a port of entry launching of an application,
the applicant is given an appointment -- if it's a busy port

of entry, the applicant would be asked to return to the United

States and asked to conme back with a fixed appointnment in



hand.

But in any event, what happens at the port of
ever entry is that there is an exam nation, as it's called
under our law, by a border immgration officer to determ ne
whet her the applicant mght be eligible to have his case heard
by the relevant tribunal inside Canada, which is called the
| mmi grati on Refugee Board.

The eligibility exam nation is an interview which
can take, let's say, an hour, and there are certain topics

that have to be covered at that interview, which | can go into

if you want.

But essentially, if the interviewis favorable to
the applicant -- in other words, the applicant is considered
eligible to nake the claim -- he is then allowed into Canada

and is actually given, right then and there, an appoi ntnent
with the Refugee Board, which there is a date given to him
al ready to appear.

Also, he is given a notice that he must file his
written claimfor asylumw thin 28 days. So, he is already --
by the tinme he is actually found eligible, he is then
i mredi ately being schedul ed already for the first steps of
this process.

Q What questions are asked by the asylumofficer at the
port of entry?

A Well, first of all, it's inportant that the applicant be
able to identify hinself sonmehow in a satisfactory manner,
because wi thout proper identity docunents, nothing el se that

he says woul d have nmuch credibility.



So, although it's interesting, because even if he
is able to identify hinself, he would still be -- he mght be
detained until his identity is determ ned properly.

But anyway, the types of questions that are asked
are, nunber one, "Have you ever nade a cl ai mbefore our
tribunal in Canada and failed?" So, in other words, to
di scourage nultiple clains to the sane tribunal

Number two, "Have you ever been recognized as a
convention refugee by any other nation in the world, which
wi |l accept you back as a resident?"

Nunmber three, "Have you ever been convicted of a
crime in any country outside Canada?"

And Nunber four, "Have you ever been convicted of
any crinme inside Canada?”

So, basically, those are the types of questions
that are asked. And his answers will be taken basically at
face val ue, unless the Canadian I nmmgration conputers show

some indication to the contrary.

Q And where does that interview take place?
A It takes place at the Canadian -- well, in the case that
you are dealing with, | believe -- well, | don't believe, I

know, it was scheduled to have taken place at the Canadi an
side of the Peace Bridge over Niagara River.

The Canadian side is called Port Erie, and there
is actually a separate building right across fromthe
I mmigration Building, which is called the Refugee Unit, and
it's in that building where these eligibility interviews are

handl ed.



Q How i s the interview schedul ed?

A Well, there are a couple of ways. First of all, like
say, an applicant could just conme up to the bridge, the
Canadi an side, without any formality, and ask to be seen

And agai n, because that happens to be a very busy
port of entry, they would give himan appointment slip to cone
back, let's say, in two weeks.

Anot her way it could be scheduled is, it could be
done -- in Buffalo, New York, there exists a charitable
organi zation called Casa |la Viva, which actually is also a
hostel where people can live and eat and stay as they are
maki ng their way up to Canada, making the asylumclaim

That place, Casa la Viva, the area director can
schedul e appoi ntnents, al so, because they have a very good
relationship with the Peace Bridge immgration authority.

And the third way it can be scheduled is the way
that this case, M. Konanykhine's case, interview, was
schedul ed, was in this case, | called the area director of
imm gration for the Province of Ontario, whose office is in
Toronto, and that area director indicated that he had an
appoi nt ment schedul ed back i n Decenber.

So, those are sone ways that appoi ntments can be

schedul ed.
Q VWhat woul d happen if sonmeone were to just wal k across
the bridge and say, "I can't return to the United States"?

Woul d t he Canadi ans still return them at that
poi nt, pending the interview.

A Yes, absolutely.



Q And why is that?

A Wel |, because they -- because w thout having passed
through the eligibility exam nation interview the applicant
has absolutely no right to set foot on Canadi an soil.

Well, | nean, there could be exceptions. |If the
appl i cant had, for exanple, a passport for which we do not
require a visa, then, you know -- but | amjust specul ating
t here.

But in the case where someone who cane from a
country whose nationals we don't allow into Canada without a
visa, that type of person would then be i mediately returned

back to the United States.

Q And does Canada require a visa for Russia citizens?
A Yes.
Q Did there come a tinme when you nmet the acquai ntance of

an individual named Al exandre Konanykhine and his w fe, Elena
G at cheva?

A Well, yes. | -- specifically, Al exandre Konanykhine
approached our firmin order to retain us as his |awers up

here in Canada.

Q And when was that?

A That was at the end of Novenber, about Novenber 28th or
so.

Q Did there come a tine when you schedul ed an appoi nt ment

with the Canadian inmgration authorities with regard to a
asyluminterview for M. Konanykhine and his wfe, Elena?
A Yes, | did. | did that through the area director of

imm gration for Ontario.



Q And do you know what date that was -- you actually

scheduled it?

A I would say | schedul ed that on Decenber 3rd of 2003.
Q And when was the interview scheduled for?

A I"msorry, | stand corrected here. | schedul ed the

i ntervi ew Decenmber 4th, 2003. Well -- okay. | called the

area director a few days earlier. But at the behest of the
area director, the scheduling people at the bridge, on
Decenmber 4th, 2003, fixed an appoi ntnent for Decenber 18th,
2003, at 8:30 in the norning.
Q VWhy was the appoi ntnent scheduled so far in the future?
A Basically, it's their normal cycle. They are very busy
there. There are hundreds and hundreds of thousands of people
t hat pass through, back and forth, practically every day over
that part of the world, and they just cannot see anyone
earlier.
Q Do you know i f M. Konanykhi ne was dissatisfied with
that late timng?
A | believe he was.
Q And did you offer any advice as to how to speed up the
process?
A Well, | told himabout Casa la Viva, and | said, "Look,
if you want, you can go up to -- travel up to Buffalo and see
if -- you know, speak to the director of Casa la Viva and see
if they can get an earlier appointnent slotted for you."

And | believe he did do that.
Q Do you know i f he was successful in obtaining a sooner

i nterview t han Decenber 18th?



A No. He was unsuccessful in that effort.

Q Do you know how | ong M. Konanykhine and his w fe were
in Buffal 0?

A I don't know exactly how | ong, but | believe they were
up there for several days. And because they had nothing |eft

to do after they found out that they couldn't get an earlier

appoi ntnent, | believe they returned to -- | believe New York
City. 1'mnot sure.
Q Were you in tel ephone contact with the Konanykhi nes

during this tinme?

A Yes, | was. | was in tel ephone contact and e-mail
contact w th Al exandre Konanykhine, only. | had no contact
with his wife at all, actually.

Q Did you have his nunber, or did he call you?

A Both. | had his nunmber and he would call nme as well
Q Okay.

Do you know if M. Konanykhi ne and Ms. G atcheva
made it to their Decenmber 18th interview
A I was inforned they did not.
Q And how did you find out that they did not make it to
their interview?
A On Decenber 18th, about 11:00 in the norning, | got a
call from M chael Mggi o, who is one of Al exandre
Konanykhine's |lawyers, calling ne fromthe United States, to
tell me that --

THE COURT: \What difference does it make how he
|l earned of it? And it's hearsay, anyway, what M. Mggio told

hi m



Next questi on.
BY ATTORNEY SZYMKOW CZ:
Q Have you had any contacts with the Canadi an i mmi gration

authorities about the Konanykhine case after Decenber 18th?

A Yes. | called up the -- Annette Tennier (phonetic), who
is afemale inmigration officer there at the -- at Peace
Bridge, and | nentioned to her that the -- the plight that the

Konanykhi nes were in, in the sense that they were in detention
now, and how fast -- were they to be rel eased, how fast could
she schedul e a new appoi nt nent .

And she said to ne, "Well, in these
ci rcumst ances, because of the way everything unfolded, I" --
she said, "If a court in the United States orders their
rel ease and they are available for interview give ne a call
M. Sonmjen, and | will then give you another appoi ntnent
within the week."” Those were her words.
Q So, if the Court in this case today were to rel ease the
Konanykhi nes and free themto go to Canada, they couldn't get
an interview today or tonorrow, is that correct?
A That's what it seens like. Like |I say, she prom sed an
interview within the week, which is, by itself, about half the
speed of the normal interview, which the turn-around rate is
about two weeks.
Q Have you schedul ed another asyluminterview for the
Konanykhi nes at this point?
A No, | have not.
Q Wiy is that?

A Because | am not aware that they are available for such



an interview at this tinme.

Q VWhat woul d be the procedures you would follow if you
wanted to schedul e another interview?

A Well, Ms. Tennier -- | nean, | have her private line. |
can call her. She invited me to call her or her colleague,
Toni Vel an, who is another fermale officer. | am apparently
supposed to call back, when I know sonet hing, and schedul e
anot her interview

Q Wul d the fact that the Konanykhi nes' asyl um cl ai m has
been denied by the Board of Inmmigration Appeals here in the
United States have any inpact on the Canadians with regard to

their asyl um processi ng?

A You nean, as regarding the eligibility exam nation?
Q Yes, or the entrance exam nation at the Peace Bridge.
A Well, no, because -- because the relevant statute up

here, which is called the Inmm gration Refugee Protection Act,
based that -- it is only when another country has recognized
themto be a convention refugee, and they can be sent or
returned to that country, are they ineligible.

So in the case of the United States, it seens
that the United States has not recognized them as such, and
they are not eligible to be returned.

Q What woul d happen in a typical case, not the Konanykhine
case, but if soneone were accused of a crinme in another
country, but not convicted; would that have any inpact on
their ability to gain entry at the -- at the border point
asylum office?

A No, it wouldn't.



Q Wiy is that?

A Because -- well, it specifically states that only
convictions, and they nust be of a serious nature, where at
| east ten years of inprisonment is available under the pena
statute of the local country.

But anyway, in the case of accusations of crinme
only, sonme of these accusations can be the very -- or the very
center of the persecution claim because sone accusations are
politically notivated, for exanple.

Q Have you received any paynment for your testinony today?
A No.

ATTORNEY SZYMKOW CZ: | have no further
guestions, your Honor

THE COURT: M. Howard, you mmy cross-exani ne

Ms. Pepper, you may do so.

CROSS- EXAM NATI ON

BY ATTORNEY PEPPER

ATTORNEY PEPPER
Q Hello, M. Sonjen. M nane is Kathleen Pepper, and I am
attorney for the government in this case.
A Yes.
Q Are you saying that all refugee claimnts who go to a
port of entry and who neet the eligibility criteria are
admtted into Canada?
A They are not all adm tted, because sonetimes there is a

problemw th their adm ssibility, where there are -- the



underlyi ng question of whether they, for exanple, are a danger
to the public here, or whether they are a threat to our
security, et cetera, et cetera.

So, if thereis ~-- if thereis information in the
Canadi an i mm gration systemthat the applicant my be such a
person, the eligibility interview actually can be suspended
and that other issue of whether, for example, they are a
security risk in Canada, that issue can be determ ned by an
adj udi cat or .
Q Okay.

And what happens to persons in such a position if
they are not admitted?

Are they sent back
A Under the current reginme, what will happen is they that
will be held in detention up here in Canada, and then referred
to an adjudicator for a hearing of that issue.

THE COURT: That is the security risk issue?

THE W TNESS: Yes, for exanple.

ATTORNEY PEPPER: Okay.
BY ATTORNEY PEPPER
Q And are there other --

THE COURT: Just a nonent.

Go back for a nmonent, M. Sonjen -- this is Judge
Ellis. What about that second question about whether or not
they -- or third question, relating to another convention
country. Whuld you el aborate?

THE WTNESS: Well, Section -- Section 101(1)(d),

for "David," states that a claimfor asylumin Canada is



ineligible to be referred to the Refugee Protection Division
which is the tribunal, if the claimnt has been recogni zed as
a convention refugee by a country other than Canada, and can
be sent or returned to that country.

THE COURT: What does that nean?

THE WTNESS: Well, that neans that they have
refugee status in another country, you know, and that country
has granted them status as such, and will accept them back to
continue to live there.

THE COURT: So that woul d obviously have to be a
country other than their country of origin, from which they
seek asyl um st at us.

THE WTNESS: That's right.

THE COURT: All right. So as | understand your
testinony, they are asked to identify themnsel ves.

THE W TNESS: Ri ght.

THE COURT: That's the first question

THE W TNESS: Ri ght.

THE COURT: What do they need to identify
t hensel ves?

THE WTNESS: Well, the classic piece of 1D, of
course, is a valid passport. But there has to be nore than
that. Usually, we recommend that they bring a birth
certificate, a passport of some kind. The passport can be
expired, it doesn't matter, as long as there is proper
identification through the passport; a birth certificate, a
driver's license, you know, itens |ike that.

Sone refugees |land here with absolutely just a



very tattered birth certificate, for exanple, because they
have been on the run all over the world for a long time, and
this is all they have with them And even that can serve as
identification, you know, subject to confirmation |ater

So -- but again, just proper, plausible
i dentification would serve the purpose.

THE COURT: Does that include, for exanple, bank
statements?

THE WTNESS: GCh, no, | never heard of bank
statements being used forward identification purposes.

THE COURT: All right.

Then the second question, and the third, as | see
them is: Have you ever nmade a claimin Canada, and fail ed,
for asylum and have you ever been recognized as a refugee for
asylumin sone other country?

THE WTNESS: That's right.

THE COURT: And those questions, you say, as wel
as the answers to all the questions, are taken at face val ue,
i ncludi ng, "Have you ever been convicted of a crine?"

THE WTNESS: That's right.

THE COURT: Now, overlaying all of that, you say,
there are sone people who m ght give satisfactory answers to
all of those, and yet still not be provisionally adnmtted for
consideration of their asylumclaimif there is sone
i nformati on Canada has relating to whether they would be a
threat to Canadi an security.

THE W TNESS: Well, yes, but they would be

physically adnmitted in the sense that they would be Iiving



here in detention while this issue is determ ned by the proper
adj udi cat or .

THE COURT: Well, let ne see if | understand it.
If the questions that you said, the identification, whether
t hey have ever previously nmade a claimin Canada or el sewhere
for asylum and whether they have ever been convicted of a
crime, if the questions -- the answers to those questions are
satisfactory, then they are provisionally adnmitted to Canada
for the adjudication of their asylumclaimin Canada?

THE WTNESS: That's right, Judge.

THE COURT: And that would be true even if they
were thought to be of some security risk; but in that event,
their adm ssion would be subject to detention

THE W TNESS: Mst |ikely detention, and an
i mediate referral for what is called an admissibility
hearing, which is specifically designed to deal with whether
they are or not soneone who would be a security risk, and a
few other matters, such as, you know, a war crimnal or
somet hing |ike that.

THE COURT: All right.

Go on, Ms. Pepper
BY ATTORNEY PEPPER
Q M. Sonjen, isn't it possible that during the interview
regarding eligibility criteria, that officers nust consider
various criteria, including that under R 245, in determning
whet her to detain a person seeking refugee cl ai mant status?
A Are you tal king about our Regul ati on 245?

Q Yes, regarding detention of potential applicants and the



criteria that interview officers need to exam ne
A I amjust |ooking at 245 here.

This is the -- (pause). Yeah. Well, 245 is a
sequel to 244, which is the, yeah, the question of detention
or release turns around the normal issues, which is whether
the person is a flight risk, a danger to the public, or

sonmeone whose identity has not been established.

Q Okay.

And didn't you say that persons who might fal
within those types of criteria would be -- would not be
admtted to Canada, but their case -- they would be detained

whil e these issues are exam ned.
A Well, yes, because these are -- the eligibility for
maki ng an asylumclaimis only available to people who fal
under those headi ngs that we have di scussed today, but also
peopl e who have been convicted of crimes outside Canada or
i nsi de Canada, serious crinmes, or who are security risks, or
who are, say, war crimnals or nenbers of organized crine,
those types of people are also not eligible to nmake their
claimin front of the tribunal

So, what would happen is that if our immgration
conput er database contained information that someone may --
reasonably may be thought -- may be seen as one of these
people, and if an officer, if aminmmgration officer forms the
opinion that this my be the case, he can cause the exani ning
of ficer to suspend the exam nation for eligibility, and divert
the matter into the adjudication streamto determ ne whether

the person is, for exanple, a war crimnal or a nember of



organi zed crime or something |like that.

THE COURT: The person then would be detained or
i ncarcerated in Canada?

THE WTNESS: That's right.

THE COURT: All right.

Go on, Ms. Pepper
BY ATTORNEY PEPPER
Q lf --

THE COURT: Well, let me ask.

Did you make any inquiry, whether M. Konanykhine
was a person who might fit under that category when you
conmuni cated with the Canadi an officials?

THE WTNESS: No. No, | did not make any inquiry
to that effect at all. They -- and they were not concerned
about it, either.

I -- just to give you some background, | mean,
when | caused this appointnment to be made by the office of the
area director of immgration, | forwarded to the area director
a press clipping from | believe it was the Baltinore Sun
which briefly outlined the nature of the -- of M.

Konanykhi ne's journey through the asylum process in the United
States. And that article in the Baltinore Sun was in the
possession of the area director, and that caused himto meke
thi s special appointment.

The only -- the only comment that | got fromthe
Peace Bridge people, had nothing to do about their concern
about M. Konanykhi ne's background. They sinmply said to ne,

in a kind of half joking way, "W certainly hope that this



exam nation will not be attended by menbers of the press in
the United States, because we don't want” -- you know -- "we
want to have a nice, you know, orderly day. W don't want to
be interrupted by the press.”

That's the only unusual thing they said to ne.

THE COURT: Go ahead, Ms. Pepper
BY ATTORNEY PEPPER
Q If M. Konanykhine had applied for refugee clai mant
status, and that claimwas ultimtely denied, would he have
been returned to the United States?

A Yes. There is a treaty between the United States and
Canada concerning the reciprocal |aw handing over deportees.
| believe it's called the reciprocal agreenent.

It's been in force for many years. And if
sonmeone who fails with the refugee claimcan be returned to
the United States, and the United States nust accept them
back. It's a mechanismto sort of share the cost of renoving
people from North America
Q Okay.

And woul d that agreement have applied to Ms.
Gratcheva and M. Konanykhi ne as wel |
A I["mpretty sure it would apply to themif they finally
failed in their efforts up here, yes.

Q Okay.

Are you aware of a reciprocity agreenment between
Canada and the United States, which is near adoption but has
not yet been adopted, where the two countries agree that if a

claimant is denied asylum or refugee claimnt status in one



country, then they would not be allowed to apply or be granted
refugee cl ai mant statute or asylumin the other country.
A I am aware of that.
ATTORNEY SZYMKOW CZ:  Your Honor, | object --
THE WTNESS: It has not --
THE COURT: Just a --
W TNESS: -- been inplenmented yet.

THE COURT: \What's your objection?

ATTORNEY SZYMKOW CZ: | object to the asking of
this question, if it's something in discussion but not yet
ratified.

THE COURT: All right. | don't see the
rel evance. But go ahead, Ms. Pepper. Anything further on
this?

ATTORNEY PEPPER: Yes, your Honor

BY ATTORNEY PEPPER

Q Has that portion of the agreement been adopted by
Canada?
A No. And it is very -- just to let you know the

background a little bit to this. This is the so-called safe
herd country concept, where we -- our parliament has al ways
had in mind to inplement a provision in our rules stating just
what you said, that if a -- a sort of a civilized nation has
al ready accepted them -- | should say has already entertained
their claim whether it was successful or not, and if such a
civilized nation did entertain their claimpreviously, that we
will not entertain their claim

That i dea has been tossed around our parlianent



for, I would say, ten or fifteen years, but it has never been
i mpl enent ed.

Now, | know that the two heads of state of Canada
and the United States have signed this treaty now, but the
i npl ement ati on has never actually taken place to date.

However, in anticipation of the inplenentation of
that, our statute, which is the Inmgration Refugee Protection
Act, already makes provision that in the event that it is ever
i mpl enented, then such a person who has been -- who cones
directly fromone of these safe countries is not eligible to
make a claim

But as we speak, this concept is not part of our
| aw here. And | don't believe it's part of your law, either
but I might be wong. | don't think either nation has

i mpl enented this treaty.

Q And are you famliar with United States imm gration | aw?
A Only in the nost rudi mentary way.
Q Okay.

So, are you aware of any specific legalities
affecting self-deportation or voluntary departure under United

States law, if someone applied for refugee claimnt status in

Canada.
A I"msorry, | don't knowit to that extent.
Q Okay.
ATTORNEY PEPPER: | have no further questions,
your Honor.

THE COURT: Any redirect?

(No response)



REDI RECT EXAM NATI ON

BY ATTORNEY SZYMKOW CZ:

Q M. Sonjen, this is M. Szynkow cz agai n.
A Yes.
Q Woul d the Canadi an officials have agreed to schedule a

new i nterview with M. Konanykhine and his wife if they
bel i eved that they would be i medi ately detained in Canada
upon their arrival?

A It could be the case that they would have schedul ed such
an interview, believing or knowing there is a |ikelihood of
detention, sure. | don't see how those two ideas are

i nconsi stent.

Q So, the point of the question is: They would have stil
been allowed to go to Canada, even if they had been detai ned

by the Canadi an authorities; is that correct?

A You nean, if they were planning a detention?
Q Excuse ne?
The question is: |f the Konanykhi nes woul d be

det ai ned because of a risk to Canadian citizens or in order to
perfect their docunments, the Canadi an woul d have adm tted them
at that point, correct.
A Well, sure. | nmean, you know, once an appointment is
made, | mean, it's basically going to be followed through
with. So, in other words, there either may or may not be a
det enti on.

ATTORNEY SZYMKOW CZ: | have no further

guestions, your Honor



THE COURT: All right.

Anyt hi ng further based on that, M. Pepper?

ATTORNEY PEPPER: No, your Honor

THE COURT: All right.

Thank you, M. Sonjen

THE W TNESS: Thank you, your Honor.

(Wtness excused)

THE COURT: All right, the Court will recess at
this time for lunch

You may hang up the tel ephone.

(End of teleconference)

THE COURT: Well, | amvery much averse to taking
testinony that way, and | would not have done it in a case
where it was inportant for the Court to see the deneanor of
the witness and for there to be detailed testinony.

This was fairly straightforward matter. | am not
even sure that the testinony ultimately is critical or
relevant to the issues that the Court has to decide, nanely
whet her there is a violation of the agreement. But | was
eager to try our new system which was installed in the
courtroom at great expense to the taxpayer for another notable
case, and was never used. And | was very curious to try it.
And | nust say that the systemworks quite well

But I am not convi nced how nuch rel evance this
wi |l have.

Just to franme it -- we are going to take the
[ uncheon recess, and not resune until 2:30. | have another

matter at 2:00.



Basi cally, the government contends that it is
entitled to deport or renove M. Konanykhine to Russia because
there is a final order of the Board of Imrgration Appeals
that has not been stayed, except by an order of this Court.

It has not been stayed by the Court of Appeals for the Fourth
Circuit, and that is otherwise final and enforceable in the
absence of that stay; and because the agreenent between

M . Konanykhi ne and the Federal Governnment has been breached
by M. Konanykhine, in several ways: First, that he did not
advise the Arlington office that his address had changed from
the | ast address they were given in New York; second, that he
travel ed outside the New York Metropolitan Area --

Was there a third way, M. Howard, or were those
the two ways? Travel outside the New York Metropolitan Area
and the failure to advise of the change -- of |eaving his
per manent address.

ATTORNEY HOWARD: And reporting consistently,
your Honor. Paragraph 4.

THE COURT: So, you contend he didn't report
every 60 days?

ATTORNEY HOWMARD: Not consistently, your Honor

THE COURT: All right.

ATTORNEY HOWARD: That's what | am advi sed.

THE COURT: So that's the third way.

And, of course, the petitioner contends that he
did report every 60 days, telephonically, as the nodification
of the agreenent requires. That's an issue of fact the Court

will have to determ ne



In addition, M. Konanykhine argues that his trip
to the Peace Bridge outside of the New York Metropolitan Area
was not prohibited by the agreenent, that he had an ora
nodi fication with sonebody, presumably in Arlington, that he
could travel without notice within the United States; and that
he did not advise them of a new permanent address because he
didn't have a new permanent address. He said he had left his
per manent address and didn't have a new permanent address, in
vi ew of the uncertainty surrounding his situation.

The governnent says, essentially, that he should
have. Once he left his permanent address, he, at a mnimm
shoul d have said, "I will be in this or that hotel, or with
these friends, intermttently,"” and he did not do that.

The governnent says that those are all materia
breaches of the agreenent. And we'll have to see.

I think the issue of jurisdiction is clearer
This is an agreenent between the petitioner and the
governnment, and there has to be a forumwhere his rights and
the governnent's rights can be adjudi cated under the
agr eenent .

Whet her or not there is any habeas jurisdiction
really depends on whether the agreement is still in effect or
not. |If the agreenment is not in effect, | don't know It
seems to ne M. Howard's argument -- and | haven't decided by
any nmeans, but | think it's inportant for me to comunicate to
you what | amthinking, so that you can address what | am
t hi nki ng.

It seens to ne M. Howard is correct, M.



Szynkowi cz, in arguing that there is a pervasive and detailed
statutory clai mwhich excludes District Court review of asylum
clainms, that this matter is really here only by virtue -- and
I think M. Howard concedes that it is here appropriately by
virtue of the agreenent, but that's really all

And it is interesting, | think, to refer to the
basi ¢ purpose of the agreenent.

O course, M. Howard woul d point out that he
t hi nks the basic purpose of the agreenent is to keep track of
M . Konanykhi ne.

M . Konanykhi ne woul d point out that the basic
pur pose of the agreenment is to allow himto remain free while
he fully adjudicates his asylumclaim

And both parties feel that the other party has
acted in breach of that.

I, of course, at the previous hearing did what |
could to persuade the parties to find some way to resolve this
matter in some sensible way, and | expressed the view that |
woul d hope -- and | will express it again today -- that sone
Executive Branch policy to -- involving some pronise for sone
quid pro quo to the Russian police or executives who want M.
Konanykhi ne, sone prom se wouldn't deter our government from
honoring what M. Konanykhine contends is the heart of the
agreement, to let himhave his asylumclaimfully adjudicated.

But it appears that it isn't likely to be
resolved in that fashion. |Is that right M. Pepper
M . Howar d?

ATTORNEY HOWARD: It appears to be so, your



Honor, because of the --

THE COURT: Because you want himto go to Russia.

ATTORNEY HOWARD: -- absence of an alternative
designation country -- an alternative designated country. On
the other hand, | should say --

THE COURT: VWhy is it so hard for you to say, M.
Howard, "That's right, your Honor. W want himto go to
Russia. That's an Executive Branch goal, and if it can be
done legally, we are determined to do it"?

ATTORNEY HOMRD: Well, | think that | said that,
your Honor, with the caveat -- and I'msorry for the
di stinction, but --

THE COURT: Well, | think that's the fact, M.
Howard - -

ATTORNEY HOMRD: Yes.

THE COURT: -- what | just stated.

Now, what | hope is that sonebody in the
Executive Branch can really be proud of that.

ATTORNEY HOWARD: Well  --

THE COURT: | don't think so.

ATTORNEY HOMRD: But your Honor --

THE COURT: Court stands in recess.

Let me say, M. Howard, | amnot sure ultimtely
it is relevant to the Court. | amstill struggling with that
one. And that's another point you would make: It's really

none of this Court's business what the Executive Branch wants
to do, as long as it doesn't thwart the |egal process.

| understand that. | would just like to fee



better about it, and I would hope they would as well

Court stands in recess.

(Court recessed at 12:45 p.m in Konanykhine v.
Honel and Security)

(Court called to order at 3:30 p.m in
Konanykhi ne v. Honel and Security).

THE COURT: | apol ogize to counsel and the
parties for this delay, but it would not be anticipated that
it would take this long. Indeed, the previous matter wasn't
even conpl et ed.

Al right, let's see. At the tine we had
conpl eted the testinony of the Canadian attorney. Do you have
your next w tness, then?

ATTORNEY SZYMKOW CZ: It would be M.
Konanykhi ne.

THE COURT: All right.

Cone forward and take the oath, please, sir

(Wtness sworn)

THE COURT: All right, you may proceed.

ALEXANDRE KONANYKHI NE, havi ng been first duly
sworn, was exam ned and testified as follows:

DI RECT EXAM NATI ON

BY ATTORNEY SZYMKOW CZ:
Q Pl ease state your nane.
A Al ex Konanykhi ne.

Q How ol d are you?



A Thirty-seven.

Q Are you married?
A Yes, | am
Q To whom are you married?
A To El ena G at cheva.
Q Is Elena present in court today?
A Yes, at the table (indicating)
ATTORNEY SZYMKOW CZ: Your Honor, | direct that
M. --

THE COURT: Yes, the record will reflect he has
identified his wife at counsel table.
Proceed.
BY ATTORNEY SZYMKOW CZ:
Q How | ong have you been married to El ena?
A For 14 years.
THE COURT: How | ong?
THE W TNESS: Fourt een.
THE COURT: How old did you say you were.
THE WTNESS: Thirty-seven, sir.
THE COURT: Thirty-seven, all right.
Go on.

BY ATTORNEY SZYMKOW CZ:

Q Where do you live?
A Nowhere. For the first tine in nmy life, | don't have an
addr ess.

I am being held at the Arlington Detention
Center.

Q And in that respect, you asked me if you could nmake a



statenment to the Court about your attire, briefly.
A Oh, | just wanted to apol ogize for |ack of proper
attire.

THE COURT: All right. No apologies are
necessary. | understand.
BY ATTORNEY SZYMKOW CZ:
Q On February 19th, 1999, did Judge Bryant of the United

States Imm gration Court issue an opinion in your case?

A Yes.
Q VWhat did the opinion say?
A He found that the Russian Governnent engi neered the case

against nme to --

THE COURT: His testinony about what the case
holds is irrelevant. The decision exists. If you want to
elicit that he did something as a result of seeing that
deci sion, you may do so. But his interpretation of it isn't
really rel evant.

BY ATTORNEY SZYMKOW CZ:

Q Did the INS appeal Judge Bryant's findings?
A Yes, they did.
Q Did the Board of Inmmgration Appeals enter an order with

regard to the INS' s appeal of Judge Bryant's February 19,

1999, opi nion?

A Yes, they did.

Q And | understand there is sone disparity on when the
order was entered, but when did you believe that the order was
ent ered?

A | | earned about it on Novenmber 20th, 2003.



Q So even though it may have been entered on Cctober 27th,
2003, you did not know until Novenber 20th; is that correct?
A That's correct. M immgration attorney said that he

received it that very afternoon.

Q And how did it cone to his office? Do you know?
A By fax.
Q Did you file a petition for review of the Novenber 20,

2003, Board of Imrigration Appeals decision with the United
States Court of Appeals for the Fourth Circuit?
A Yes. M attorney did that on ny behal f.
Q And do you know when this was fil ed?
THE COURT: Aren't these matters of record?
VWhy do we need these facts fromthis w tness?
ATTORNEY SZYMKOW CZ: Your Honor, they go -- it's
very brief. They go to the fact that there was an appeal
pendi ng, which was a direct appeal of the Inmmgration Court.
There is only one other question that | have.
THE COURT: All right. Go ahead. |It's a matter
of record. Go on.
BY ATTORNEY SZYMKOW CZ:
Q Has the Fourth Circuit issued an opinion as to the

merits of your petition for review?

A Not yet.

Q Did there come a tine in 1996 and ' 97 that you were
det ai ned?

A Yes, sir.

Q VWhy were you det ai ned?

A | was first arrested because INS canme into our apartnent



and said that we had no visa. But within a day or two we were
able to prove that we did have valid visas, so the charges

were changed to immgration fraud.

Q Okay.
For how | ong were you detained, in total
A Total was 13 nonths.
Q And do you know if your wife was detai ned?
A Yes, she was.
Q Do you know how | ong she was detai ned?
A She was detained for about five days.
Q Do you know why she was detai ned?
A She was arrested on the first charge. First it was no

visa, and then it was changed to imm gration fraud, alleged on
my part. And because she was dependent on ny application, her
vi sa was al so revoked.

Q And did there come a tine when you were rel eased from

detention?

A Yes. Twi ce.
Q And when were those tinmes?
A Once it was, | believe in Septenber 1996, pursuant to an

order of this Court. And | was inmediately rearrested, and
then I was released in July 1997, also pursuant to an order of
this Court. | was at that tinme released on home electronic
surveillance. And |ater, pursuant to settlement agreenent, |
was released fromthat as well
Q Okay.

Did there come a tine that you entered into a

contract with the Inm gration and Naturalization Service,



which 1"l referred to as the INS, regarding your release from

det enti on.
A Yes.
Q And when was this contract entered into?
A It was August 1997.
Q And was this contract witten or oral ?
A It was witten.
ATTORNEY SZYMKOW CZ: And for the record, your
Honor  --

THE COURT: Was this contract in settlenent of an
exi sting case?
THE WTNESS: Yes, sir. It was in settlement of
the second habeas corpus case.
THE COURT: Next question.
ATTORNEY SZYMKOW CZ: This has been al ready
admitted --
THE COURT: Yes.
ATTORNEY SZYMKOW CZ: -- into evidence.
THE COURT: And | take it the parties agree that
t he government's exhibits nmay be adnmitted.
ATTORNEY SZYMKOW CZ: That's -- that's correct,
your Honor.
THE COURT: All right.
What nunbers are they, M. Howard? One through
what ?
ATTORNEY HOMRD: | have Exhibit 1 through
Exhi bit 8, your Honor.

THE COURT: And that's what the parties agree



shoul d be shall admitted for the purposes of this hearing?

ATTORNEY SZYMKOW CZ: That's correct, your Honor

ATTORNEY HOMARD: That is correct, your Honor

THE COURT: Does the Court have copies of all of
t hose, M. Howard?

ATTORNEY HOMRD: |'m sorry, your Honor

THE COURT: Does the Court have copies of all of
t hose?

ATTORNEY HOMRD: | can tender them now, your
Honor .

THE COURT: Al right. You may give those to the
court security officer.

(Docunents tendered)

THE COURT: All right, go on, M. Szynkow cz
ATTORNEY SZYMKOW CZ: For the record, | believe

this is the actual -- the settlement agreenent dated August
21st is Exhibit Nunmber 2.
BY ATTORNEY SZYMKOW CZ:
Q M . Konanykhi ne --

THE COURT: The settlenent agreenent is exhibit
what ?

ATTORNEY SZYMKOW CZ: | believe it's Exhibit
Number 2, the governnment's.

THE COURT: Two, yes.

Al right. Go on, M. Szynkow cz.

ATTORNEY SZYMKOW CZ: May | approach the witness,
your Honor ?

THE COURT: No. In this court, if you want the



witness to see an exhibit, you have the court security officer
hand it to him You remain at the podiumat all tines.
BY ATTORNEY SZYMKOW CZ:
Q M . Konanykhi ne, please read Section 2, Paragraph 1
al oud, and --

THE COURT: Well, why take the time to have him
read it?

If you want to ask hima specific question about
a provision, what he understood it to nean, do it directly.
BY ATTORNEY SZYMKOW CZ:
Q M . Konanykhi ne, what did you believe that Section 2,

Par agr aph 1, neant?

A Section 2 -- okay. Just one second.

Q It begins, "Respondent agrees to parole...”
A Okay. Section 2, Paragraph --

Q One.

A -- 1.

That the INS agrees to parole nme pending fina
resolution of mny inmmgration proceedings.
Q And what did the "final resolution of the imm gration
proceedi ngs" nean to you?
A Well, it was specifically described here as proceedi ngs
i ncluding any judicial appeal thereof, neaning the decision of
the adm ni strative decision and judicial appeals of that
adm ni strative decision, if need be.
Q And does that nmean to you the Fourth Circuit Court of
Appeal s and the Suprene Court of the United States?

A Yes. It was the nost inportant point. | mean, that was



the only benefit for nme of the whole agreenment. O her than
that, there was a paynent of roughly $100,000 to my pro bono
attorneys, but it was not a benefit to ne. | didn't even have
to pay them

So ny only benefit was being allowed to appea
the decision of Departnent of Justice, which | knew -- | had
al ready known, made a deal, basically, of delivering ne to
Russi a.

Q That $100, 000 you referred to went to the Arent, Fox
| awyers, but none of it went to you?
A Yes, sir.
(Pause)
And they didn't --

THE COURT: You have to avoid | eadi ng questions,
only because it |eaves the record anbi guous, particularly when
there is a | anguage probl em

So, the way to do it is: Did you retain any of
t he $100, 000?

THE WTNESS: No, sir.

THE COURT: \Where did the $100,000 go to?

THE WTNESS: | believe it was issued as a check
to Arent, Fox.

THE COURT: Proceed in that fashion, M.
Szynmkowi cz.

BY ATTORNEY SZYMKOW CZ:
Q According to the | anguage of this paragraph, what did
the statement, "engaged in any conduct that woul d warrant

revocati on of your parole" mean to you?



A Well, | understood that if | were to engage in sone
crimnal or unlawful activity, it would, of course -- this

agreenent woul d not, of course, preclude ny arrest.

Q And have you engaged in such activity?

A Never .

Q Do you know i f your wife has?

A Not to my knowl edge, | believe.

Q Pursuant to the settlenent agreenent, what were your

duties to report to the INS?

A They changed fromtinme to time. Oiginal duties was to
report tel ephonically and in person. Also, | was to remain in
Washi ngton, D.C., area. And | couldn't |eave that area

wi t hout requesting in advance a written perm ssion for that

travel .
Q And what years was this understandi ng goi ng on?
A Since the day of the entering into this agreenent unti

the next nodification, which | believe occurred in March of

1998.

Q How did you report to the I NS?

A Just as prescribed here, by phone and in person

Q What woul d you tell thenf

A I would sinply come to the office or call the office and

would tell themthat, you know, nmy name, my |ID nunber or case
nunber, and would state that, "I amhere to report in person,”
or if it was by phone, that | was ordered to report
t el ephoni cal ly.

And when | woul d respond to the questions,

someti nmes questions were just single question, like, "Anything



changed?" and | would say no, or sonetinmes they would go
through the whole list, ask me the address, the enpl oynent,
guestions like that.

Q VWhat ot her kinds of information did you provide to INS
about yoursel f?

A They only asked for basic information, |ike place of
resi dence, phone nunber, what conpany | worked for, nmny

busi ness phone nunber, | don't believe it ever went beyond

t hose questi ons.

Q Did there ever cone a tinme when the INS officials called
you randoml y?

A They have never called ne.

Q Did there ever cone a tinme when the INS officials ever
visited you random y?

A They have never visited nme, to ny know edge.

Q Did there ever cone a tinme when you failed to properly
report any information?

A Oh, no. | knew the penalty for that.

Q VWhay did you report all the tine?

Was there a reason.

A Because otherwise | would face indefinite detention.
And in case if | lost my immigration case, inevitable
deportation to Russia, which for me meant death and -- or
wor se.

Q Was the 1997 settl enent agreenent ever nodified in any
way ?

A Yes, sir

Q VWhen was that ?



A The first nodification happened on -- | don't renmenber
the exact day. It was March 1998.
Q I direct your attention to the |ast page of the packet

t hat you have

A Yes, sir.
Q Can you tell me the date of that?
A It was March 24th, 1999.

THE COURT: Is that the first or the second
nodi fi cation?

ATTORNEY SZYMKOW CZ:  Your Honor, for the record,
he is identifying the docunent marked March 24, 1999.

THE COURT: | understand that. | have it in
front of ne. And | have just asked himwhether that's the
first -- he has identified -- or he has said that there were
two nodifications.

I's that right, M. Konanykhi ne?

THE W TNESS: Yes, that's right, your Honor.

THE COURT: And | just wanted to know whet her
this nmodification, March 24, in witing, is the first or the
second of the two nodifications that you referred to.

THE WTNESS: | believe it's the first one.

THE COURT: What was the nature of the second
nodi fi cation?

THE W TNESS: The second nodification lifted the
requi rement to request travel authorization in advance of the
travel .

THE COURT: Did you get that nodification at

about at the sane tine as this one?



THE W TNESS: Yes, sir.
THE COURT: And how did that come about?
THE WTNESS: At that tinme, there was a tort -- a
civil tort case pending in this Court, and the INS filed a
notion requesting to postpone it until the final resolution of
ny inmmgration case. And during a break or recess of this
Court, we had a nmeeting with INS attorneys in the conference
room out si de, and they agreed to join themon this notion, in
exchange for themto -- in exchange for themgiving nme that
per m ssi on.
THE COURT: Go ahead, M. Szynkow cz.
BY ATTORNEY SZYMKOW CZ:
Q VWhy was it inportant for you to have the ability to
travel wi thout preauthorization?
A Because, first of all, | had prior problenms, like
would file for authorization and would receive no request. So
my attorney had to send sone letters, and it took a long tine.
And | had to travel a |ot because of ny business. At that
time, we becanme the -- (inaudible) -- for production for the
American -- (inaudible) --
THE COURT: Just a nonent. You have to speak a
little slower --
THE W TNESS: Yes, sir.
THE COURT: -- M. Konanykhi ne.
THE W TNESS: Yes, sir.
THE COURT: Go back and repeat what you said.
THE WTNESS: All right. | Just had to travel on

busi ness around -- across the country, and | did it quite



of ten.

BY ATTORNEY SZYMKOW CZ:

Q How often did you travel after the nodification that
al l owed you to travel wi thout preauthorization?

A Roughly 50 percent of all the time; |ike two weeks out

of four | was traveling, in 1999 and Year 2000.

Q Was this domestic travel or international travel?

A Domestic travel .

Q VWhere woul d you go?

A California several times, Boston many times, Chicago
many tinmes, Florida, New Orleans, Texas, |ike Houston and
Dal | as.

Q VWhere --

THE COURT: Just a nonent.

Did anyone at the INS know you were naking these
trips?

THE W TNESS: No, sir, because at that time |
al ready had no obligation to report the trips, or ask for
perm ssion for advance perm ssion to travel.

THE COURT: Did you tell anybody anyway at the
INS, or the Department of Honeland Security, that you were in
fact meking these trips?

THE WTNESS: No, sir, because they specifically
wai ved that requirement.

THE COURT: Next question.
BY ATTORNEY SZYMKOW CZ:
Q Was this nodification which allowed you to not have

pre-required -- advance travel authorization, did that cone in



a witten letter or was that oral?
A Oiginally it was an oral perm ssion granted here in

this very building, and then |I received the letter

Q And is that letter here today in any pleading that is
filed?

A No, | amnot in possession of this letter.

Q Do you know i f you have a copy of that letter?

A | had it when | was arrested by the INS, but

unfortunately it was sent to Moscow with nmy bel ongi ngs.

Q And have those bel ongi ngs come back?

A No. No.

Q And what did that letter say specifically, if you can
recal |l ?

A I recall vaguely that it also have certain -- sone

provision related to ny place of residence. But because
never used that provision, | don't remenber the |anguage. |
only recall that one paragraph specifically lifted the

requi renment for me to request authorization for travel.

Q VWhy did you never use the provision regardi ng your

resi dence?

A Because | never had the need to nove out of New York
area. We were pretty -- pretty happy living in New York, New
York City.

Q VWere did you |ive when you got to New York?

A Upper West Side.

Do you need exact address? 119 West 73rd Street,
Apartment 5-A.

Q And when did you nove into that apartnent?



A At the end of 1998.

Q And when did you nove out?
A You know, | ooking at this letter now, | realize that the
letter | initially referred to predated that, predated this

particular letter, because we noved to New York in 1998, and

we had already had the authorization to nove to New York area
| apol ogi ze. What was your question, sir?

Q Can you clarify the statement you just made, with regard

to the sequence of the letters?

A Yes.
Q Referring by the dates of the letters.
A The authorization to nove to New York, and we noved to

New York in the end of 1998, was based on the perm ssion to
nove to New York. So, it nust mean -- | don't remenber
specifically the date of the first letter, but it nust have
been prior to this particul ar one.
Q And why is that?

Way did it have to be prior to that.
A Because we had aut horization to nove in New York prior
to moving to New York. And we noved to New York in 1998.
Q And did you report to the INS between the tinme you noved
to New York and the tine that letter was witten in March of
1999?
A O course.

By the way -- and | apologize -- there is a
letter from M chael Maggi o notifyi ng about the change of
address. | think it nust be dated 1998. It was sonewhere

here on the table.



Q Did there come a tine when you knew t hat you woul d be

| eavi ng your Manhattan apartnent, in |ate 20037

A Not for certain; but our |ease was expiring on Novenber
30t h, 2003.

Q And when did you realize that your | ease was expiring?
A Well, for a long tinme, because each year we had to

either renew the | ease or | ook for alternatives.

Q And it was a one-year |ease?

A It was --

Q They were successive one-year |eases?

A Yes.

Q Was there any particul ar reason that Novenber 30th was

pi cked as the expiration date?

A No.

Q Did there come a tine when you began meking plans to
find a different apartnent in 20037

A We were considering nmoving out because market was better
and we could find a better place at the same price, or sane

pl ace at a better price.

Q And when did you starts meking these plans?
A In early Novenber 2003.
Q And that was -- when was that in relation to the Board

of Immigration's appeal decision?

A It was sonmewhat prior, a couple weeks prior to that
deci si on.
Q Did there come a tinme when you signed a | ease on a new

apart ment ?

A No, sir.



Q Wy not ?
A By the end of Novenber, specifically Novenber 20th, we
| ear ned about the decision of our -- decision of the Board of

appeals in our immgration case, and it kind of shattered al

our plans.
Q Wiy is that?
A Because suddenly we were not certain about what was

goi ng to happen. W kind of had, you know, death sentence

hangi ng over our heads.

Q So, what did you do with regard to where you were going
to live?
A For a few days, nothing. W spoke to our attorneys

about what woul d be the best thing for us to do.

Q Vi ch attorneys were that?

A | spoke to a nunber of attorneys, but nostly to M chae
Maggi o.

Q Pl ease identify what function M. Maggi o perforned?

A M chael Maggio is ny inm gration attorney here in the

United States.

Q Did you speak to any other attorneys?

A Yes, | did. | spoke to five or six Canadi an attorneys.
Q And what was the general subject of these discussions?
A Wel |, Mchael Maggio said that even though INS typically

woul dn't arrest anybody with pendi ng appeal, and in ny case
had agreenent prohibiting themor restricting themfrom doing
so, he also commented that since | had already been tw ce
unlawful ly arrested by them he couldn't vouch that it

woul dn't happen for a third tine.



So, he said that maybe | could think about sone
alternative -- sone alternative, and he suggested to | ook up
Canadi an alternative, even though he couldn't recomend it
hi msel f with confidence, because he is not practicing Canadi an
aw. But he gave ne a phone nunber for three Canadi an
att or neys.

And so | spoke to them and then | spoke to a

coupl e additional attorneys in Canada.

Q Did you ever nmake a decision to hire any particul ar
attorney?

A Yes. | hired M. John Sonjen.

Q And he is the individual that testified earlier today?
A Yes, sir.

Q And how did you find out about M. Sonjen?

A VWhen | was doing the research on the subject, his nanme

was popping out everywhere. It seens |like he was specializing
in refugee cases in Canada.

Q And did you contact M. Sonjen in person or by

t el ephone?

A Initially I contacted himby e-nmail. He called ne back
and we spoke on nunmerous occasions.

Q And when was that?

A Lat e Novenber, probably Novenber 25th, 26th, unti
Decenber 17th.

Q And what did you hope to gain out of having the
representation of M. Sonjen?

A Well, | learned that -- my research showed that there

was nothing in the aw or in the agreement which prohibited nme



fromfiling for alternative -- an alternative application in
Canada, which could run concurrently, and basically trying to
save our whole |ives.

Q And did M. Sonjen give you any advice with regard to
what to do?

A Yes. He described nme the procedure. He described ne
the regul ar practice. | nean, he said that thousands of
peopl e are crossing the border in this manner every nonth,
many of them if not nost of them wth expired visas, or

sel f-deporting. Also, he described the procedure in Canada.
That's pretty nuch it.

Q Did there come a tine when M. Sonjen took any action

with regard to your case?

A Yes. | asked himto schedul e an appoi ntnment for me.
Q And who woul d the appointnment be with?
A Wth Canadian inmmgration officer in charge of the

ref ugee processing on the Canadi an side of the Peace Bridge.
Q And when was that appointnment to take place?

A He was not able to schedule it for any day sooner but
Decenber 18th, 20083.

Q Did M. Sonjen informyou to bring any particul ar

docunents or evidence?

A Yes.

Q VWhat ?

A I was bringing key docunents related to ny inmgration
status here in the United States. | was bringing
identification docunents, |ike Russia passport, driver's

i cense, enploynent authorization; just docunents required to



prove who | was.

Q Did you have an Anerican driver's |icense?

A Yes, sir.

Q And what state issued that |icense?

A New York State.

Q Is it currently valid?

A Yes, sir.

Q Do you know if your wife has a driver's |license?
A Yes, sir.

Q And where is that issued?

A New York State.

Q Did you discuss the Decenber 18th date with M. Sonjen

in any way?
A Yes. On a nunber of occasions | tried to check with him
if it were at all possible to nove it forward, because
actually we | earned about Decenber 18th..

(OfFf the record)

(Further proceedings of 1/14/04 reported by

Nor man Li nnel |)
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